November 18, 2022
Dear Illinois General Assembly,

We are law professors and faculty from across Illinois, and we write to urge you to reject
SB 4228, a SAFE-T Act trailer bill drafted by the Illinois State’s Attorney Association. This bill
is a dangerous attempt to undercut the Pretrial Fairness Act and increase incarceration in Illinois.
Under the Pretrial Fairness Act, individuals charged with serious crimes can already be detained
if they pose a flight risk or risk to public safety. The provisions included in SB 4228 would
dramatically increase the number of people in jail by granting prosecutors and judges broad
discretion to lock up people who are accused of only minor offenses—people who do not pose a
risk of any immediate harm to anyone. Moreover, SB 4228 violates the Illinois Constitution by
creating a presumption of detention, and raises serious due process concerns. Ultimately,
SB 4228 would incarcerate even more people without trial, exacerbate existing racial disparities
in the Illinois criminal legal system, and subject more people and families to the severe harms
associated with pretrial incarceration.

Increased Discretion to Jail Innocent People: SB 4228 would allow prosecutors and
judges to hold people in jail for extended periods of time, even though they have not been
convicted of any crime and are accused only of misdemeanor or low-level status offenses. Under
SB 4228, prosecutors would be empowered to ask a judge to jail any person, irrespective of the
crime for which they are charged, an authority they do not have even under the current system.
Under the current system, prosecutors do not have an unlimited ability to hold people “no bail”:
instead, holding people without the possibility of monetary release is limited to only some
serious charges®. Having limits on which charges are eligible for pretrial jail is an essential check
on prosecutorial power.

In addition, SB 4228 would allow prosecutors and judges broad discretion to lock up
people in jail for indefinite periods, based on vague, broad standards that a person poses a
general threat to the community. This stands in stark contrast to the Act’s strict and clear
requirement that a prosecutor must show that release would pose ““a specific, real and present
threat” to a person or persons. Taken together, the expansion of the number of charges eligible
for detention and the weakening of the legal standards needed to prove dangerousness create a
system where it is easier to jail more people than it is even under current law. These proposed
amendments have the potential to dramatically increase the number of people detained pretrial,
undermining the primary purpose of the Act.

Due Process Concerns: SB 4228 would deny people who are arrested the ability to
meaningfully challenge the evidence against them, raising fundamental due process concerns.
Specifically, SB 4228 would eliminate the Act’s requirements that prosecutors must share with
the defense the substance of any statement that the prosecutor intends to rely upon to detain a
person in advance of the detention hearing. Instead, SB 4228 would allow prosecutors to rely on
statements in detention hearings without first disclosing them to the defense. Without knowing
the evidence against them, people who are legally presumed innocent cannot challenge the
evidence being used to detain them, and their attorneys cannot meaningfully represent them in

1725ILCS 5/110-6.1.



detention proceedings. The Due Process Clause of the Fourteenth Amendment states that no state
shall “deprive any person of life, liberty, or property, without due process of law.”?> Due Process
includes the right to challenge evidence.® The language and effect of SB 4228 are in direct
conflict with this right.

Furthermore, SB 4228 would also remove the ability of defense attorneys to question the
use or weight of unlawfully obtained evidence in detention hearings. The bill seeks to remove the
original protection included in the Act, that a “court may consider the admissibility of any
evidence sought to be excluded” in a detention hearing. The bill also seeks to remove later
references to the admissibility of evidence. The Illinois Constitution refers to the strength of
evidence as part of the standard for determining when the denial of bail is permissible (“except
where the proof is evident”),* thereby demonstrating the importance of courts’ ability to consider
all circumstances, including the admissibility of evidence, in detention proceedings. By
eliminating the protection, SB 4228 risks running afoul of the Illinois Constitution and would
only heighten the existing legal problems and structural inequalities associated with pretrial
detention.

Unconstitutional Presumption of Detention: SB 4228 would create an unconstitutional
presumption of detention in cases where, if the person who has been arrested is ultimately found
guilty, a sentence of life imprisonment would be imposed. It is a fundamental violation of the
presumption of innocence to make what someone is charged with the primary factor in whether
they are jailed. Regardless of charge, every person should enjoy an equal presumption of
innocence under the law. A presumption of detention in any case undeniably operates against
the constitutional mandate for a presumption of innocence. Presumptions of detention are also
unconstitutional under the Illinois Constitution.

The Illinois Supreme Court ruled in 2002, in People v. Purcell,® that a similar
presumption of detention in a past statute® violated the lllinois Constitution. Section 9 of the
Illinois Constitution states that “[a]ll persons shall be bailable except where the proof'is evident
or the presumption great.”’ The Illinois Supreme Court ruled that this provision created a
rebuttable presumption that people accused of crimes are eligible for release, unless the State can
show sufficient evidence that the person who has been arrested should be denied their
constitutional right. In other words, the State, not the accused person, must bear the burden of
proving that jail is necessary. Much like the presumption at issue in Purcell, SB 4228 places the
burden on the arrested person to overcome the presumption of detention. This would give broad
discretion to prosecutors to seek detention, far beyond what the law currently grants. In doing so,
SB 4228 violates the constitutional right to bail, a bedrock principle of presumption of
innocence.
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Legal Harm, Collateral Consequences, and Success of Pretrial Release: We have long
known the human harms associated with unnecessary pretrial detention. SB 4228 would
exacerbate racial disparities in Illinois jails. Research confirms that the kind of broad
prosecutorial and judicial discretion contained in SB 4228 would disproportionately impact
Black and brown people. Studies show that in large urban areas, Black individuals who are
arrested are over 25% more likely to be held pretrial than their white counterparts; young Black
men, specifically, are 50% more likely to be detained than white people. Brown people are also
significantly more likely to be detained pretrial than their white counterparts.® In Illinois
specifically, in 2017, Black people constituted 49% of the jail population despite making up only
15% of the state population.®

As law professors and legal professionals, we have seen firsthand how pretrial detention
harms people’s legal outcomes later in their cases. Pretrial detention produces wrongful
convictions, coerces more people into unfair plea deals, and leads to longer sentences. Research
shows that pretrial detention significantly increases the probability of conviction, including
convicting people who may be factually innocent through guilty pleas.!! Indeed, one study found
that detained individuals plead guilty nearly three times faster than people who are released
pretrial.}? In addition, the guilty pleas agreed to by people in custody result in longer sentences
than pleas by individuals who remain free.™®

Pretrial detention also produces devastating collateral consequences to individuals, their
families, and communities. On average, people experience 34 days of pretrial detention in
Illinois, with many jailed for far longer.** The inability to work and pay bills for over a month
inevitably leads to a loss of employment and housing, rendering detained individuals without
means of survival upon release. Moreover, more than half the people held pretrial are parents of
young children.’® Parental detention causes financial hardships on families, leaving many
without any means of support, forces children into the foster care system, and traumatizes
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children due to the effects of family separation, on par with divorce, domestic violence, and
abuse.

Finally, pretrial release reforms are overwhelmingly successful. After Cook County
implemented GO18.8A, which created a presumption of release without monetary bail for the
large majority of people arrested in Cook County, there was no statistically significant increase
in the likelihood of released individuals being charged with new alleged criminal activity,
including new violent crime.!” Similar legislation in New Jersey, Washington D.C., New
Mexico, and New York has yielded similar results,*® all while saving millions in taxpayer
dollars.*®

Supporting SB 4228 or the individual measures within it means supporting mass
incarceration and the violation of individual rights. In addition to the many constitutional and
legal issues the SB 4228 raises, the bill would exacerbate the very racial inequities the Pretrial
Fairness Act intended to curb and would expand pretrial detention instead of shrinking it. As law
professors and legal scholars,?’ we urge you to reject SB 4228.
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